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Executive Summary

Research shows that Australians who are lesbian, gay, bisexual, transgender or intersex (LGBTI) face widespread levels of discrimination and abuse due to their sexual orientation or sex and/or gender identity.  This has direct and devastating consequences, including high rates of depression and a greater risk of suicide.  To help address this situation, federal laws prohibiting discrimination, harassment and vilification on the basis of sexual orientation and sex and/or gender identity are needed.

The current absence of comprehensive federal anti-discrimination laws on the grounds of sexual orientation constitutes a failure by the Australian Government to meet its international human rights obligations.  It is also likely that the absence of such laws on the grounds of sex and/or gender identity constitutes a similar failure.  The case for introduction of legislation is particularly compelling given Australia’s endorsement of the proposed Declaration on Sexual Orientation and Gender Identity which was put to the UN General Assembly in 2008.  Enacting federal domestic legislation will help Australia to demonstrate international leadership in addressing global violations of human rights which are based on these attributes.  

Current federal legislative protections against discrimination on the basis of sexual orientation are patchy and lack enforceability.  In the case of sex and/or gender identity, they are close to non-existent.  While all States and Territories have enacted legislation to some extent on these issues, it is inconsistently worded and in some cases excludes key groups of people.  There are also doubts about the extent to which the Commonwealth is bound by State and Territory laws.  As well as providing redress in these situations, a federal best practice model would also assist greatly in the harmonisation process of State and Territory anti-discrimination legislation which is currently underway. 

Because of the high levels of homophobia, verbal abuse, property damage and hate motivated assault experienced by Australians who are LGBTI, the Law Council of Australia also supports the introduction of federal anti-vilification and harassment laws.  These laws have an important educative role in signalling to the entire community that such conduct is unacceptable.  

Careful consultations with LGBTI communities will be important in ensuring that the terminology and scope of federal laws are appropriate and not exclusionary.  Such consultations will also help to ensure that special measures provisions are effective in their aim of achieving substantive equality for Australians who are LGBTI.

A number of Australian Government actions are needed to complement the introduction of these laws.  They include measures to increase compliance by the Australian Public Service, audits and flow-on changes to other legislation and increasing the effectiveness of anti-discrimination legislation overall.  In addition, outstanding issues of particular significance include same-sex marriage and the legal recognition of sex in documents and Government records. 

The Law Council welcomes the Australian Government’s recent confirmation that it will introduce legislation to protect against discrimination on the basis of sexual orientation and sex and/or gender identity, as part of its review and consolidation of federal anti-discrimination laws.  In this context, the Australian Human Rights Commission’s current consultation with stakeholders on such issues is particularly timely and valuable.  

Introduction

1. The Law Council of Australia is pleased to provide the following submission in response to the Australian Human Rights Commission’s (the Commission’s) consultation on discrimination on the basis of sexual orientation and sex and/or gender identity.  

2. The Law Council is the peak representative body for the Australian legal profession as outlined in the Attachment to this submission.  
3. The Commission’s consultation canvasses community views on the possible inclusion of protections on the basis of sexual orientation and sex and/or gender identity in federal anti-discrimination law.  The Australian Government has recently affirmed its commitment to introducing legislation to protect against these forms of discrimination as part of its review and consolidation of federal anti-discrimination laws.  
4. As part of its consultation, the Commission is seeking community views on issues including:

(a) the benefits of prohibiting discrimination, vilification and/or harassment on the basis of sexual orientation and sex and/or gender identity; 

(b) examples of situations where federal protections are needed due to inadequate protection under State and Territory laws;

(c) the terminology which should be used to protect against discrimination on the basis of sexual orientation, sex and/or gender identity under any federal laws, including for people who identify as intersex;

(d) what special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed; and 

(e) any other actions which should be taken by the Australian Government to better protect and promote the rights of LGBTI people in Australia.  

5. In this submission, the Law Council has provided an overview of the case for, and benefits of, introducing anti-discrimination legislation on the basis of sexual orientation and sex and/or gender identity.  This includes a discussion of Australia’s position under international law and the inadequacy of current domestic protections at the federal level.  

6. However, in this submission, the Law Council has not addressed in exhaustive detail the terminology which should be used in enacting federal laws of this kind.  It anticipates that other groups and individuals are likely to go into depth on this issue at this stage, given their particular experience and understanding of the area.    

7. In addition, the Law Council has canvassed only briefly the proposed grounds, areas of discrimination, exemptions, special measures and remedies which would be covered by federal legislation at this stage.  However, it looks forward to further opportunities to discuss these issues as a Bill is drafted. 

Terminology

8. The Law Council acknowledges the significance of the use of terminology, and its contestability, in describing individuals and groups of people.  However, throughout this paper the Law Council has generally adopted the terms used by the Commission in its Protection from Discrimination on the Basis of Sexual Orientation and Sex and/or Gender Identity: Discussion Paper (the Discussion Paper).
  These terms include:

· “sexual orientation”;

· “sex and/or gender identity”;

· “trans” and “transgender”;

· “people who identify as being intersex”; and

· “LGBTI” as an abbreviation to describe people as lesbian, gay, bisexual, trans or intersex.  

9. In some cases, the Law Council has adopted slightly different terminology, for example, when quoting the actual language used in legislation, cases or commentary.  

Background 
10. While Australia has made advances in terms of treating LGBTI communities with greater fairness and respect, research shows that homophobia and transphobia is still widespread.  This includes personal insults, verbal abuse, threats of violence or intimidation, physical violence, and harassing behaviour as well as less favourable treatment in work, education and other spheres. Such discriminatory conduct has been significantly associated with higher rates of anxiety and depression amongst LGBTI communities, as well as a greater risk of suicide and self-harm.
    

11. Meanwhile, worldwide, people are subject to persistent human rights violations because of their actual or perceived sexual orientation and sex and/or gender identity.  For example, several countries maintain the death penalty for consensual same sex practices and people have been killed or sentenced to death on this basis.  Transgender people are particularly likely to be targeted for violence and have been described as amongst the most vulnerable and marginalised people in society.  International cases of discrimination against LGBTI people in accessing economic, social and cultural rights have also been widely documented.
  

12. The Law Council considers that federal laws are needed to address discrimination against Australians in LGBTI communities.  In enacting these laws, Australia has a broader leadership role in addressing human rights violations against people in LGBTI communities globally.   

13. The Law Council has a history of advocating the elimination of all forms of discrimination and the promotion of equality in Australia.  This is consistent with its work to maintain and promote the fundamental principles which uphold the Rule of Law.  These principles include that: 

(a) the law should be applied to all people equally and should not discriminate between people on arbitrary or irrational grounds; and

(b) everyone is entitled to equal protection before the law and no one should be conferred with special privileges.

14. For example, in its 2009 Submission to the National Consultation on Human Rights, the Law Council emphasised Australia’s obligation to protect and promote all human rights contained in international treaties to which it is a party, including the rights to:

· non-discrimination, equality before the law and the equal protection of the law (Article 26 of the International Covenant on Civil and Political Rights  (ICCPR)); and

· marry and start a family, including equality of rights and responsibilities of spouses during marriage and its dissolution (Article 23 of the ICCPR).

15. In this submission, the Law Council noted the failure of the existing federal legal framework to guarantee adequate protection for fundamental human rights.  In particular, it emphasised that “current Commonwealth anti-discrimination laws do not provide adequate protection against discrimination on the grounds of sexual preference”.
  

16. More specifically, the Law Council has advocated removing discrimination against same sex couples, particularly through removing legal restrictions on same sex marriage, by:

· writing to the Attorney-General and making a submission to the Commission in 2006 supporting policy changes on these issues;

· seeking major parties’ positions on same sex marriages in the lead-up to the 2007 election;
 
· highlighting the discrimination experienced by same sex couples in its Shadow Report to Australia’s Common Core Document for the United Nations Human Rights Committee in 2008;

· providing submissions and evidence to the Senate Legal and Constitutional Affairs Committee (the Senate Committee) on draft Bills to remove discrimination against same sex couples in over 80 Commonwealth laws.
  The Law Council welcomed the passage of these Bills on 24 November 2008;
 and 

· lodging a submission to the Senate Committee on the Marriage Equality Amendment Bill 2009, introduced by the Greens, which sought to permit marriage equality for people regardless of sex, sexuality and gender identity.
  This Bill was rejected by the Senate on 25 February 2010. 
17. On 29 September 2010, the Greens introduced a new Marriage Equality Amendment Bill 2010, which is substantially similar to its 2009 Bill.  The Law Council will provide its continued support for this Bill as a means to eliminate discrimination for same sex couples.   
18. In this context, the Law Council welcomes:

(a) the Australian Government’s recent confirmation that it will introduce legislation to protect against these forms of discrimination as part of its review and consolidation of federal anti-discrimination laws;
 and
(b) the Commission’s current consultation on introducing federal laws for the protection from discrimination on the basis of sexual orientation and sex and/or gender identity.  This consultation will be essential in determining the application and scope of these laws.  
International Human Rights Context

19. While there is no international treaty that specifically deals with the human rights of LGBTI people, a number of key international treaties support the recognition of these rights.  Australia has agreed to be bound by these treaties, which are detailed below and to implement them domestically. 

International Covenant on Civil and Political Rights (ICCPR)

20. The ICCPR enshrines the rights of all people to non-discrimination, equality before the law and the equal protection of the law:

(a) Article 2 sets out the principle of non-discrimination “without distinction of any kind such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”; and

(b) Article 26 sets out the principle of equality, including “equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”.  

21. Other relevant rights set out in the ICCPR include the right to privacy (Article 17) and the right to marry and found a family (Article 23).  

22. Article 2 of the ICCPR also places obligations on its signatories to:

(a) guarantee all rights within the ICCPR to all individuals, including by adopting such laws or other measures as may be necessary to give effect to the rights; and

(b) ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective, enforceable remedy.  

23. Although the ICCPR does not specifically refer to sexual orientation, the United Nations Human Rights Committee (Human Rights Committee) has found that its Articles extend to an obligation to prevent discrimination on the ground of sexual orientation: 

(a) In Toonen v Australia, 
 the Human Rights Committee found that Tasmanian laws which criminalised consensual homosexual acts, even when they occurred in a private home, breached the right to privacy (Article 17(1)).  It also noted that the reference to “sex” in Articles 2 and 26 were to be taken as including sexual orientation.

(b) In Young v Australia,
 the Human Rights Committee concluded that the distinction between the treatment of opposite-sex couples and same-sex couples in relation to veterans’ entitlements was discrimination in breach of article 26 of the ICCPR.
  

24. The ICCPR also does not specifically refer to sex or gender identity.  However, it is likely that its principles would also extend to sex or gender identity under its “other status” grounds.  

25. The Human Rights Committee has, for instance, placed an emphasis on the need to:

(a) protect transgender communities from violence, torture and harassment;
 and

(b) recognise the right of people who are transgender to a change of gender by permitting the issuance of new birth certificates.

26. International law experts Michael O’Flaherty and John Fisher consider it “untenable” that transsexuals would have a lesser entitlement than other nominated persons to protection under the ICCPR. They cite numerous instances in which the Human Rights Committee and other treaty bodies have insisted on the entitlement of people of diverse sexual orientations and gender identities to benefit from the protection of human rights of general application.
 

27. Australia has been criticised in respect of its compliance with the ICCPR.  In April 2009, the Human Rights Committee released its observations on Australia’s compliance with the ICCPR.
  The Human Rights Committee noted that it:

“... remains concerned that the rights to equality and non-discrimination are not comprehensively protected in Australia in federal law. (Art.2, and 26)”

28. The Human Rights Committee also recommended that Australia:

“... should adopt Federal legislation, covering all grounds and areas of discrimination to provide comprehensive protection to the rights to equality and non-discrimination.”

Other International Instruments

29. The right to non-discrimination on the basis of sexual orientation has been recognised by United Nations (UN) committees responsible for the following conventions:

(a) the Convention on Economic, Social and Cultural Rights;
 
(b) the Convention on the Rights of the Child;
 and 

(c)  the Convention on the Elimination of Discrimination Against Women.
 

Australia has agreed to be bound by all of these Conventions.

30. The Committee on Economic Social and Cultural Rights has also specifically stated that gender identity is recognised as a prohibited ground for discrimination.
  

31. It is also likely that the protections in other treaties extend to the grounds of sex and/or gender identity as well as sexual orientation.  For example, the Committee on the Rights of the Child has expressed concern that “transsexual, as well as homosexual, young people do not have access to the appropriate information, support and necessary protection to enable them to live their sexual orientation”.

32. Another relevant instrument is the International Labour Organization Convention No 111 (the Convention),
 which was ratified by Australia in 1973. The Convention prohibits employment-related discrimination on the grounds of race, colour, sex, religion, political opinion, national extraction and social origin. Parties to the Convention are permitted to add grounds for their own domestic purposes. In 1989 Australia added several grounds for its own purposes, including the ground of sexual preference.
  
Proposed UN Declaration on Sexual Orientation and Gender Identity 

33. On 18 December 2008, a proposed Declaration on Sexual Orientation and Gender Identity was put to the UN General Assembly, reaffirming human rights and equality for all people and condemning violence and violation of human rights based on sexual orientation and gender identity.  This document was endorsed by Australia along with over 60 States.
  

Yogyakarta Principles

34. In 2007, a group of international human rights experts developed the Yogyakarta Principles, which consider the application of international human rights law in relation to sexual orientation and gender identity.
  While the Yogyakarta Principles are not in themselves binding, they are highly persuasive in interpreting existing international human rights obligations from this perspective.

35.  The Yogyakarta Principles reaffirm the rights of people to equality before the law and the equal protection of the law, without discrimination on the basis of sexual orientation or gender identity.
  They also set out actions that states should take to implement these rights.  These include:

(a) embodying the principles of equality and non-discrimination on the basis of sexual orientation and gender identity into national constitutions or other appropriate legislation; and

(b) adopting appropriate legislative and other measures to prohibit and eliminate discrimination in the public and private spheres on the basis of sexual orientation and gender identity.
   

36. Other Yogyakarta Principles which are particularly relevant in the consideration of areas in which people face discrimination and other detriments based on their sexual orientation and gender identity, include the rights to:

(a) the universal enjoyment of human rights;

(b) recognition as a person before the law based on each person’s self-defined sexual orientation and gender identity;

(c) security of the person and protection by the State against violence or bodily harm; 

(d) privacy, including the choice to disclose or not to disclose information relating to one’s sexual orientation or gender identity; 

(e) work, including protection against discrimination;  

(f) social security and other social protection measures;

(g) an adequate standard of living; 

(h) housing;

(i) education;

(j) health; 

(k) freedom of opinion and expression including through speech, deportment, dress, bodily characteristics, etc;

(l) found a family; 

(m) participate in public and cultural life; and

(n) effective remedies and redress.
  

37. The Law Council considers that the Yogyakarta Principles provide a useful tool for assessing the kinds of Australian Government responses which are most needed to realise substantive equality for LGBTI Australians.      

Domestic Context 
Progress towards federal legislation

38. There have been a number of public calls and commitments within Australia to address the lack of federal anti-discrimination laws on the basis of sexual orientation and sex and/or gender identity.  

39. Of particular interest is the detailed 1997 parliamentary inquiry by the Senate Committee into Democrat Senator Sid Spindler’s Sexuality Discrimination Bill 1995 (Cth) (the Senate Sexuality Bill Inquiry).

40. After developing draft legislation on these issues in opposition,
  the federal Labor Government came to office in 2007 promising to legislate to address discrimination and prejudice on the basis of gender identity and sexual orientation.
   

41. More recently, the Senate Committee recommended in its 2008 Inquiry into the effectiveness of the Sex Discrimination Act 1984 (Cth) (the Senate SDA Inquiry) that the Commission examine the merits of incorporating additional grounds of discrimination, such as sexual orientation or gender identity, under Commonwealth law.
  
42. The 2009 Report on the Consultation into Human Rights in Australia chaired by Father Frank Brennan AO (the Brennan Report) noted that this issue continued to attract significant public support.  It stated that public submissions frequently called for national legislation to be enacted.
  

43. In its Final National Report to the UN Human Rights Council conducting the Universal Periodic Review of Australia, the Government has recently affirmed its commitment to introducing legislation to protect against discrimination on the basis of a person’s sexual orientation or gender status as part of its review and consolidation of federal anti-discrimination laws.

44. The Law Council welcomes this affirmation as a fundamental step following the Government’s earlier progress made through the 2008 passage of legislation to remove discrimination against same sex couples in over 100 areas of Commonwealth law.

45. The Law Council equally welcomes the Opposition Leader’s 2010 statement providing his “in-principle support” for federal anti-discrimination legislation which covers sexuality and gender diversity.

Human Rights Framework and Anti-Discrimination Legislation Consolidation

46. The Australian Government’s new Human Rights Framework (the Framework) was announced in April 2010 as part of the Government’s response to the 2009 National Human Rights Consultations. 
47. Its key principles include reaffirming a commitment to Australia’s human rights obligations, and improving the human rights protections available in the community through positive and practical action.
  Addressing the gap in federal anti-discrimination law on the basis of sexual orientation and gender/sex identity is an obvious element of implementing the Framework.  

48. The Government has also announced its intention to streamline federal anti-discrimination law into one single comprehensive law.  This work will provide a basis for the development of harmonised State and Territory anti-discrimination laws which is currently being progressed through the Standing Committee of Attorneys-General (SCAG).

49. These efforts provide additional impetus for action on sexual orientation and gender/sex identity issues.  Unless this issue is addressed federally, the harmonisation of laws will be incomplete, given that all State and Territory laws cover these issues to some extent. Unless federal legislation is achieved, the major objectives of the streamlining of anti-discrimination law – to provide clarity of individuals’ rights and overcome bureaucracy and red tape for business – will remain unaddressed.
   
Constitutional issues

50. While reiterating its strong support for the introduction of federal anti-discrimination laws on the grounds of sexual orientation and sex and/or gender identity, the Law Council considers that it may be prudent for the Commission to seek specific advice regarding the available powers under the Australian Constitution (the Constitution) to support the enactment of these laws and their anticipated scope.  This advice is particularly important if Australia is to rely extensively on the external affairs power set out in section 51 ((xxix) of the Constitution in implementing these laws.
 
51. In the time available for the current consultation, the Law Council has not had an opportunity to consider this issue comprehensively.  However, it notes that the issue of available constitutional powers attracted some debate when considered by the Senate Sexuality Bill Inquiry.  For example, different views were submitted by the federal Attorney-General’s Department, legal experts and the Commission on the possible scope of any anti-discrimination laws.
   
52. The Law Council considers that the Australian Government is obliged to introduce legislation incorporating the broadest scope of coverage possible under its Constitutional Powers.  This is particularly the case given that the Australian Government has made its views on these issues clear on the international stage, for example by endorsing the 2008 Declaration on Sexual Orientation and Gender Identity put before the UN General Assembly.  
Commission Discussion Paper Questions:

Benefits of Prohibiting Discrimination on the Basis of Sexual Orientation and Sex and/or gender Identity 
Existing Federal Coverage

53. There is no federal law which comprehensively prohibits discrimination, harassment and vilification on the grounds of sexual orientation and sex and/or gender identity.  

54. The current level of federal coverage is patchy and lacks enforceability.  In the case of discrimination due to sex and/or gender identity, it is close to non-existent.  The relevant federal legislation is set out below:  

(a) Human Rights and Equal Opportunity Commission Act 1984 (Cth): 
(i) Under this Act, the Commission may investigate matters and conciliate complaints regarding discrimination on the basis of “sexual preference” only in the context of employment.  These provisions do not cover gender/sex identity or related areas of discrimination.
  

(ii) The Commission is limited to reporting its findings to the Attorney-General, who is not obliged to respond.  There is no avenue to seek a tribunal or court hearing and the Commission cannot enforce its recommendations.  

(b) SDA:

(i) The SDA prohibits discrimination on the basis of “sex”.  The interpretation of this term does not extend to sexual orientation.
  The SDA’s definitions of a “man” and a “woman” also do not appear to recognise a person who is intersex, and it is uncertain whether the SDA would cover discrimination on the basis of gender identity.
 

(ii) The SDA protection for discrimination on the basis of “marital status” does not extend to same-sex relationships.  The Senate Committee 2008 report recommended that this term be replaced with “marital or relationship status” which would include people in same-sex relationships.
  However, in its response, the Government merely noted this recommendation, stating that it required further consideration given that it may impact on the private sector and State and Territory laws relating to adoption, artificial conception and the recognition of sex.
  

(c) Disability Discrimination Act 1992 (Cth) (DDA):
(i) As the Commission has noted, the DDA can cover discrimination against people on the basis of their HIV or AIDS status.
  

(ii) The Commission has also noted the DDA could be interpreted to have some coverage in relation to, for example, “transsexualism”. 
  However, the Law Council agrees with the Commission’s view that forcing individuals to rely on DDA for this purpose, because they lack alternative mechanisms, is inappropriate.
  
(d) Fair Work Act 2009 (Cth) (the Fair Work Act):
(i) While the Fair Work Act incorporates a number of welcome innovations to address discrimination in the workplace (see discussion below), its coverage is only partial.  The Act prevents employers taking adverse action against employees on the basis of attributes including “sexual preference”, and “sex”.
  

(ii) “Sex” is undefined and, as for the SDA, the Fair Work Act’s provisions may not extend to discrimination on the basis of sex or gender identity.  
State and Territory Coverage
55. All States and Territories have now introduced legislation which goes some way towards protection against discrimination on the basis of sexual orientation.  Some have also led the field with landmark features which address discrimination more generally.  For example, the new Victorian regime has been welcomed for the introduction of a positive duty on employers to prevent discrimination and for enhanced Commission powers to investigate systemic discrimination (see discussion below).  

56. However, the coverage provided by State and Territory legislation regarding discrimination on the basis of sexual orientation is inconsistently worded and not comprehensive.  For example:

(a) the New South Wales law refers to “homosexuality” only.  This means that it does not cover heterosexuality and has only limited application to bisexuality (that is, covering only the homosexual aspects of a person’s life);
 and

(b) some states refer to “sexuality”
, while others refer to “sexual orientation”.
   

57. Most States and Territories have enacted legislation which identifies sex and/or gender identity as a separate ground of discrimination. This lacks consistency and in some cases, the terminology used is inadequately narrow and excludes certain people.  For example:

(a) the Western Australian Act is very narrow and only prohibits discrimination on the ground of “gender history” against a “gender reassigned person”.
  This limits the coverage to people who have obtained legal recognition of their preferred sex, which requires a reassignment (medical or surgical) procedure.
 This does not cover people who do not wish to, or are unable, to undergo this procedure;
 

(b) neither the NT Act nor the Tasmanian Act contains a separate gender identity ground.  Both include “transsexuality” within their sexuality or sexual orientation ground.  This may be considered inappropriate given that a person’s sex or gender identity is a distinct matter from their sexuality;

(c) no State or Territory refers to “intersex”, although several refer to “indeterminate sex”.
  The exceptions are WA, the NT and Tasmania, which are silent on this ground.  The position of people who are intersex in these jurisdictions is therefore uncertain.

58. Queensland, Tasmania and Victoria also provide for “lawful sexual activity” as a ground of discrimination.
    

59. The exemptions provided in State and Territory anti-discrimination legislation also vary widely, resulting in uneven protection and inconsistent outcomes between jurisdictions.  For instance:

(a)  the NSW Act includes an exemption for discrimination in employment by a small business (that does not exceed five employees),
 while this does not exist in, or is being phased out of,
 other State and Territory legislation;

(b) the Victorian Act includes a broad exemption which makes discrimination lawful where “necessary” for the respondent to “comply with the ... [respondent’s] genuine religious beliefs or principles”
.  In other States and Territories, religious exemptions tend to be more qualified and contained, for example, to service provision by religious institutions; and

(c) the Queensland Act has an exemption which applies in the context of employment, if the discrimination is reasonably necessary to protect physical, psychological, or emotional wellbeing in the care or instruction of children.
  This exemption seems particularly inappropriate given its underlying assumptions about people who are gender diverse.  Some commentators have remarked that it is “cruel and unreasonable and puts transgender and intersex people alongside sex workers and people convicted of child sex offences”.

Application of State and Territory Legislation to the Commonwealth

60. An important limitation on State and Territory legislation is the extent to which it covers people who are either:

(a) employed by the Commonwealth; or 

(b) dealing with the Commonwealth, for example, by receiving Commonwealth services or benefits. 

61. While the extent of any limitation depends on the framing of individual legislation within each jurisdiction, the recent case of Commonwealth v Anti-Discrimination Tribunal
 illustrates the potential failure of State and Territory legislation to apply in such circumstances:

(a) In this case, Mr Nichols, a Centrelink customer, made a complaint under the Tasmanian Act that Centrelink had discriminated against him on the basis of his disability.  Mr Nichols had prostate cancer, but had been asked to wait in a queue with other customers at a Centrelink Service Centre.  When asked, Centrelink officers failed to provide Mr Nichols with a seat as a more comfortable alternative.

(b) On 13 June 2008, the Full Court of the Federal Court of Australia declared that the correct interpretation of the Tasmanian Act was that there was no intention to bind the Commonwealth, and that the Commonwealth was not a 'person' to which the Tasmanian Act applies.  Justice Kenny also held, obiter dictum, that the Tasmanian Anti-Discrimination Tribunal was not a “court of the state” and therefore, could not exercise Commonwealth judicial power under the Constitution.  On this logic, the Tribunal could only exercise State judicial power and could not bind the Commonwealth.
62. The Nichols case raises questions about the extent to which the Commonwealth is bound by State and Territory anti-discrimination legislation.
  

63. In this regard, it is worth noting that in this instance, Mr Nichols had an alternative legislative mechanism – the DDA - by which he could have brought an action against the Commonwealth. However, if his allegations of discrimination against Centrelink had been on the basis of his sexual orientation or sex and/or gender identity, instead of his disability, he would have had no enforceable legal recourse.  

64. This is of great concern when the extent of the Commonwealth’s public presence, and the myriad of ways in which it can affect people’s lives, are considered.  For example:

(a) Centrelink serves 7.02 million customers annually and has 27,305 employees;

(b) Medicare pays in excess of $40 billion annually in benefits and has 5,705 employees;
 and

(c) the Australian Public Service employs 162,009 people.
 

65. Bearing this in mind, it is possible to imagine a variety of everyday situations in which unfair discrimination occurs against individuals who are likely to have little legal recourse under existing federal legislation.  These include:

(a) An employee in a Commonwealth department who is discouraged by the Senior Executive from applying for promotion due to his transgender status; 

(b) a person who is subjected to sustained, intrusive and intimidating questioning by the Australian Federal Police about her lesbian background, despite its lack of relevance to the crime of which she is suspected (fraud); 

(c) a Medicare customer who is publicly ridiculed by counter staff for his “effeminate” behaviour; and

(d) an Australian Public Service (APS) employee applicant for a national security clearance who is refused on the basis that her history of gender reassignment surgery could expose her to blackmail, despite referees attesting to her steady and reliable nature.      

66. The impact on individuals of such everyday incidents is damaging and ongoing.  For example, The Gender Centre has documented incidents in government service provision where transgendered people have decided against claiming their welfare entitlements because they have experienced unfair or insensitive treatment from Centrelink in the past.  Others are reluctant to attend health services or residential services such as refuges, even where it is essential to their health and wellbeing.
  This leaves people vulnerable to homelessness, poverty and violence. 

67. The Law Council considers that federal laws are needed to redress these kinds of situations.  Formal prohibitions direct attention to LGBTI issues and set values and principles that reflect the basis on which all Australians should be treated.  Laws and policies educate the wider population on acceptable standards of behaviour.

68. Hopefully, formal federal prohibitions will also decrease the number of people who are LGBTI – particularly youth – who are currently over-represented in statistics of homelessness, depression, mental health disorders and suicide. 

Ability of federal legislation to cover the field

69. The Law Council considers that it is, however, important to highlight to stakeholders that any new federal legislation will not automatically replace State and Territory legislation, and may not override any defects.

70. This will depend on:

(a) the scope of powers available under the Australian Constitution. While the Commonwealth does have a number of heads of power which are relevant, the States and Territories may be able to legislate on a broader range of subject matter than the Commonwealth.
 There may also be restraints on any application to State bodies and State employees, although most federal anti-discrimination laws bind States and State instrumentalities;
 and

(b) the way in which the instrument is drafted.  

71. Federal legislation can have an impact on the validity of State or Territory legislation to the extent that the latter is inconsistent with the Commonwealth law.  Under section 109 of the Constitution, the law of the Commonwealth prevails and the law of the State is inoperative to the extent of this inconsistency.
  A section 109 inconsistency can arise where there is a direct conflict between the State and Commonwealth law,
 or a textual collision between the laws.

72. A section 109 inconsistency can also arise if the Commonwealth Parliament demonstrates an intention to make a law which will completely, exhaustively or exclusively govern the particular conduct or matter to which it is directed, and a State Parliament attempts to govern the same conduct or matter.
  This type of inconsistency is sometimes described as arising from the Commonwealth’s intention to ‘cover the field’.

73. Generally, the Commonwealth approach is to state expressly that the federal legislation is not intended to “cover the field”:

(a) For example, this approach was taken in the context of the RDA following the decision in Viskauskas v Niland,
 in which the High Court considered the relationship between the Commonwealth Act and the Anti-Discrimination Act 1977 (NSW).  

(b) In Viskauskas, the High Court found that there was an inconsistency apparent from the fact that both legislatures had enacted laws upon the same subject matter in a manner that displays an intention to ‘cover the field’.  

(c) In an attempt to avoid or at least limit the extent of inconsistency disclosed by Viskauskas, the Commonwealth Government inserted section 6A into the RDA to make its legislative intentions clear.  Section 6A provides that the RDA is not intended to “exclude or limit the operation of a State or Territory that furthers the objects of the Convention and is capable of operating concurrently with this Act”. 

74. An express statement of this kind by Parliament has been found by the High Court to be a strong indication of whether or not the Commonwealth does in fact intend to “cover the field”.

75. However, a federal law in this area would greatly assist the harmonisation process of State and Territory legislation being undertaken by SCAG.  Providing a federal best practice model for the prohibition of discrimination based on sexual orientation and sex and/or gender identity could also facilitate a roll-on effect at State and Territory level.
Benefits of Prohibiting Vilification and Harassment on the Basis of Sexual Orientation and Sex and/or gender Identity
76. A range of social research has found that LGBTI Australians experience high levels of stigma, homophobia, verbal abuse, property damage and hate-motivated assault.
  This has direct and devastating results, including high levels of depression and suicide amongst LGBTI communities.  

77. The Law Council considers that federal anti-vilification and harassment laws should be introduced to prohibit this conduct specifically.  It considers that such legislation has an important educative role in signalling to the community that such actions are unacceptable.  It notes that this role was advocated by several witnesses at the Senate Sexuality Bill Inquiry of 1997 in response to arguments that the existing legislation prohibiting violence and assault provided sufficient redress.
   
Vilification

78. Vilification
 generally refers to communications made in public that incite “hatred towards, serious contempt for, or severe ridicule” of a person or group of people on the ground of their sexual orientation and sex and/or gender identity.  This may include graffiti, comments made on radio or television, online material or public verbal abuse.
  

79. New South Wales, Queensland, the Australian Capital Territory and Tasmania prohibit vilification on the grounds of sexual orientation and gender identity.
  Except for Tasmania, all of these jurisdictions make a distinction between vilification, which is a civil wrong, and serious vilification (for example, threatening physical harm to person or property), which is a criminal wrong.
 

80. As with discrimination prohibitions, there are differences in coverage between the States and Territories which include provisions against vilification.  For example:

(a) in relation to sexual orientation, NSW only covers homosexual vilification and it is therefore not unlawful to vilify people on the ground of their heterosexuality;
  

(b) Tasmania covers gender identity under “sexual orientation”.
 As discussed above, this may be considered inappropriate.  

(c) Tasmania also covers “lawful sexual activity”.
 This could be broad enough, for example, to cover the vilification of promiscuous people or legal sex workers.

At the federal level, vilification is most heavily emphasised in the RDA context.
   Under the RDA, vilification is a civil rather than a criminal wrong.
  The Law Council notes, however, that criminal sedition offences based on factors including race exist under the federal Criminal Code.
 

81. It is a criminal offence under the DDA to incite the doing of an act that is unlawful (for example, discrimination).  This is punishable by up to six months imprisonment.

82. Generally, there is an attempt in existing anti-vilification laws to balance the right to live free from vilification with the right to communicate freely.  This is done, for example, by placing an emphasis on public rather than private conduct, and providing exemptions where the conduct has been made in circumstances which were “reasonable” and “in good faith”.  These may include:

(a) public acts done for academic, artistic, scientific or research purposes, or otherwise in the public interest;

(b)  communications which are subject to a defence of absolute privilege in a defamation proceeding; and

(c) fair reports of vilification acts, for example, by journalists.
   

83. The Law Council also notes the comments in the Discussion Paper that vilification has generally been difficult to prove in State and Territory jurisdictions, given the necessity to show that the respondent’s conduct was objectively capable of urging or arousing other people to feel hatred towards the complainant.  It is insufficient to show that the respondent’s conduct merely conveyed his or her own hatred or serious contempt.
  

84. It is important to ensure that any federal anti-vilification laws can be used effectively for the purpose for which they are introduced.  In this regard, it may be useful to consider factors such as:

(a) whether the grounds of sexual orientation and vilification need be the sole reason for the public conduct – under the RDA, for example, race needs to be only one of the reasons, and not necessarily the dominant reason, for the conduct;
 

(b) the applicable standard of objectivity – this could, for example:

(i) emphasise that this should be viewed from the perspective of a reasonable member of the target group, rather than the general public; 

(ii) require regard to be given to the history of prejudice and discrimination against the target group;
 and

(c) providing the Commission with the power to instigate its own inquiries into acts of vilification, instead of relying on individuals to bring forward complaints (see further discussion below).  

Harassment

85. While harassment most frequently refers to sexual harassment, harassment more generally may be conduct which offends, humiliates, intimidates, insults or ridicules another person on the basis of a protected attribute, in circumstances in which a reasonable person would have anticipated that this would occur.

86. At the Commonwealth level, only the SDA
 and DDA
 specifically prohibit harassment.  

87. In State and Territory law, only the Northern Territory and Tasmanian Acts specifically prohibit harassment:

(a) the Northern Territory Act prohibits harassment on the grounds of sexuality;
 and

(b) the Tasmanian Act prohibits harassing behaviour on the ground of the person’s relationship.

88. In the other jurisdictions, a person may be able to demonstrate that conduct which involved harassment based on his or her sexual orientation or sex and/or gender identity amounted to unlawful discrimination,
 if he or she suffered some detriment in an area of activity governed by the legislation.
  In this respect, however, it is worth considering that in relation to sexual harassment, the accepted emphasis is on the behaviour itself as a wrong, and that the additional need to demonstrate some other disadvantage unnecessarily narrows the range of behaviour which should be proscribed.

89. Given the level of prejudice, harassment and abuse experienced by LGBTI people, it is perhaps surprising that more jurisdictions have not introduced harassment provisions into their legislation.  This may be because the vilification and/or discrimination provisions are intended to cover this field.   

90. However, as previously discussed, establishing vilification on the grounds of sexual orientation and sex and/or gender identity has been particularly difficult under existing State and Territory legislation.    
91. There are also differences in the way in which vilification and harassment apply.  For example:

(a) vilification may be more difficult to establish, given that it generally refers to “hatred”, “serious contempt” or “severe ridicule”. By comparison, harassment generally refers to behaviour where a reasonable person, having regard to all the circumstances would have anticipated that the complainant would be “offended, humiliated, intimidated, insulted or ridiculed”; and

(b) vilification places an emphasis on “public” acts, whereas harassment can extend to behaviour which is more covert; and

(c) harassment is more likely to be directed at individuals rather than groups of people.
   

92. For these reasons, the Law Council considers that it would be appropriate to introduce federal provisions prohibiting harassment on the grounds of sexual orientation and sex and/or gender identity, in addition to anti-vilification provisions.  This was also the majority view taken in the Senate Sexuality Bill Inquiry of 1997.

93. In a different context, the Law Council has previously advocated changes to increase the effectiveness of sexual harassment provisions of the SDA.  It has proposed that harassment can be established where it occurs “in circumstances where a reasonable person would have anticipated the possibility that the other person would have been offended, humiliated or intimidated by the conduct”.  This recommendation has been adopted by the Senate SDA Inquiry and the Australian Government.
 

94. The Law Council supports a similar definition being adopted in any provisions which prohibit harassment on the basis of sexual orientation and sex and/or gender identity.

95. It is also worth considering the introduction of a positive duty on employers in certain circumstances to take steps to prevent harassment – see discussion below.

Terminology and scope of legislation

96. Noting that other groups are likely to go into depth on the kinds of terminology which should be used in laws prohibiting discrimination, vilification and harassment on the grounds of sexual orientation and sex and/or gender identity,
 the Law Council does not propose to do this at this stage.  In particular, it considers that careful consultation with LGBTI communities will be important in ensuring that the terminology employed in federal legislation is appropriate and not exclusionary.  

97. Nor does the Law Council, at this stage, intend to address in exhaustive detail the proposed grounds, areas of discrimination, exemptions and remedies to be covered by federal legislation.  It anticipates that there should be further opportunities to discuss this as a Bill is drafted. 

98. The Law Council considers that the Yogyakarta Principles offer useful guidance when considering the scope of federal legislation of this kind.  This extends to guidance on the areas in which people are most likely to experience discrimination and other detriments (see the discussion of these Principles at page 12 above).

99. Throughout this submission the Law Council has pointed out areas in which inconsistency creates legal uncertainty within individual jurisdictions and/or excludes groups of people who should be entitled to protection.  

100. In this context the Law Council suggests that it is worth considering:

(a) specifically emphasising that federal legislation covers people who are transsexual, transgender, gay or homosexual, lesbian, bisexual, heterosexual and intersex;

(b) the coverage of people who have relationships with persons with protected attributes (including spouses, partners, relatives, colleagues and other associates);

(c) the coverage of characteristics, past or present, which are imputed or assumed (whether or not the person actually has that attribute); 

(d) emphasising that individuals should not be required to disclose information about their sexual orientation or sex and/or gender identity, where it is irrelevant or unnecessary;
 and

(e) emphasising that where people make their views clear about their preferred sex or gender identity, a refusal to treat them as such constitutes discrimination and/or harassment.
 

101. The Law Council considers that there may be value in adopting the terminology in relation to “gender identity” in the Bill for the Employment Non-Discrimination Act of 2009 currently before the United States Senate, and set out in the Discussion Paper:

(a) In the Bill, “gender identity” refers to “the gender-related identity, appearance, or mannerisms or other gender-related characteristics of an individual, with or without regard to the individual’s designated sex at birth”.
 

(b) As the Discussion Paper states, this definition has advantages over existing narrower Australian State and Territory definitions that only protect people who identify as a member of the “opposite” or “other” sex. 

(c) It also avoids fixed, permanent notions of gender identity.
  This moves away from definitions under which a person “lives, or seeks to live, as a member of his or her preferred gender.”
 A plurality of gender identities may exist.
  For example, many cross-dressers live and identify as one sex, but regularly take on the appearance of the opposite sex to satisfy a deep personal need.
 Their cross-dressing, however, could result in unfair discrimination.

102. Another way to address this could be by incorporating the term “gender expression”, as proposed by the Australian Coalition for Equality.
  

103. The Victorian Women Lawyers have emphasised that linking LGBTI discrimination to “sex and/or gender identity” also draws attention to the fact that much community discrimination is based on inflexible, binary gender stereotypes of how women and men ought to behave and interact.  Not only does this discriminate against persons within LGBTI communities, it also fundamentally limits all members of society.
 

Special measures
104. The Law Council supports the view, which is generally accepted across anti-discrimination legislation that circumstances exist in which special measures provisions are appropriate to achieve substantive equality within the community.
  These provisions are designed to enable particular groups of people to overcome entrenched and historical disadvantage.  They are a means by which policies and programs can be implemented to ensure equal enjoyment of human rights and fundamental freedoms.  

105. In this context, it notes that Article 2 of the ICCPR requires States to “adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.”
  International law experts discussing the principle of equality set out in Article 26 of the ICCPR have also commented that:

“When certain groups of the population have traditionally been subjected to especially grievous detrimental treatment at the hands of State organs or other groups of the population, then mere statutory prohibitions of discrimination are often insufficient for guaranteeing true equality.  In these cases, States must also resort to positive measures of protection against discrimination such as temporary privileges for traditionally disadvantaged groups.”

106. The Law Council considers that such provisions should be framed as a necessary part of a strategy for LGBTI Australians to achieve substantive equality within the broader community.  They should not be viewed as an exception to the principle of non-discrimination, but integral to the meaning of the principle.  

107. Relevant examples which could constitute special measures include the provision of LGBTI-specific services, such as support groups, medical services, accommodation providers and legal services.  Employment and hiring policies which specifically support LGBTI employees are also possible examples.  

108. It also notes that in the international racial discrimination law context, special measures must be “designed and implemented on the basis of prior consultation with affected communities and the active participation of such communities.”
   

109. The Law Council considers that this principle should apply to the framing of special measures more generally.  
Complementary actions by the Australian Government
110. The Discussion Paper asks whether there are any other actions which should be taken by the Australian Government to protect and promote the rights of LGBTI people more effectively in Australia.  

111. The Law Council considers that the Yogyakarta Principles, which outline actions that States should take to address discrimination based on sexual orientation and sex and/or gender identity, provide useful guidance in this context.  

112. More specifically, the Law Council proposes that the actions set out below should form a high priority for complementary Australian Government action.  It notes that there are opportunities to incorporate such actions into the development of the new Australian Government Action Plan on Human Rights,
 and in some cases, the consolidation of federal anti-discrimination legislation.     

General measures supporting the introduction of federal anti-discrimination laws

113. General measures to increase the new legislation’s effectiveness and improve compliance amongst the community against Australians who are LGBTI could include the establishment of a new Australian Human Rights Commissioner for LGBTI issues. The Commissioner’s duties under the new laws would include increasing education and awareness of these issues amongst the broader community.  

114. A focus on how the APS can improve its own compliance as it develops and implements programs affecting LGBTI Australians is fundamentally important.  This requires action to be taken at a number of levels, including specific, achievable targets.  Measures to achieve this goal could include: 

(a) introducing an Australian Government agency or unit with responsibility for LGBTI issues.  This would best be placed in a central agency such as the Department of the Prime Minister and Cabinet;

(b) conducting APS training on LGBTI issues at all levels, both for program and policy staff;

(c) auditing the extent to which Commonwealth (and Commonwealth-funded) services provide fair treatment and access to Australians who are LGBTI;

(d) incorporating measurable, monitored targets on LGBTI issues, including as Key Performance Indicators in Senior Executive Staff performance agreements; and

(e) introducing support schemes for APS employees who are LGBTI.   

115. Several of these initiatives could be implemented as part of the broader APS human rights training and performance measures which the Law Council considers are vital if the Government is to meet its human rights commitments in response to the National Human Rights consultations.

116. The Law Council notes that there are precedents within the APS for the kinds of comprehensive measures set out above, particularly as part of targeted efforts to address Indigenous disadvantage.
  Such strategies are particularly needed in relation to LGBTI communities, given that:

(a) service providers often worry that they lack the knowledge to deal sensitively and appropriately with LGBTI communities;
 and

(b) people within these communities have experienced difficulty in accessing fair and sensitive treatment from government service providers.
 

Flow on Changes

117. Flow-on changes to other legislation are necessary to support the introduction of these new anti-discrimination laws. 

118. Changes to the SDA are required to protect same sex couples from discrimination on the basis of their relationship status.  To achieve this, the Senate SDA Inquiry has previously recommended that references in the SDA to “marital status” should be replaced with “marital or relationship status”.  The Government has responded that it intends to consider this recommendation further, noting that there may be effects on State and Territory laws relating to adoption, artificial conception procedures and the recognition of changes of sex on cardinal documents.
  
119. Changes are also needed to the Fair Work Act to clarify that:

(a) the protections against discrimination in employment extend to grounds of sex or gender identity, as well as “sexual preference” and “sex”;
 and

(b) the ground of “marital status” is amended in line with the SDA changes in the paragraph above.  
120. There may be additional instances in which changes to federal legislation are needed to support the new anti-discrimination laws.  Existing legislation may operate to exclude inadvertently, or otherwise discriminate against, Australians who are LGBTI.  It may also be inconsistent with State and Territory terminology:

(a) For example, the definition of “de facto partner” in the Acts Interpretation Act 1901 (Cth), refers to persons “of the same sex, or a different sex”.
  This may operate to exclude persons of indeterminate gender from being recognised as de facto partners. 

(b) By way of contrast, the comparable Queensland legislation includes a broader definition.  It states “de facto partners” will be recognised “regardless of gender”.
  

121. In 2007, the Commission undertook a review of federal legislation which led to amendments to over 80 Commonwealth laws to remove discrimination against same sex couples.
  A similar audit should be considered in relation to sexual orientation and sex and/or gender identity-based discrimination, noting that the Australian Government has supported removing discriminatory legislation.
  The Commission will require adequate resources to undertake this work.  

Consolidation of anti-discrimination legislation

122. The Australian Government has announced its intention to combine federal anti-discrimination laws into a single comprehensive Equality Act (the Equality Act).  Therefore, legislation to address discrimination on the basis of sexual orientation and sex and/or gender identity will form part of the Equality Act.  

123. As part of this consolidation process, the Law Council supports the consideration of new mechanisms which will increase the Equality Act’s effectiveness in eliminating discrimination and promoting equality.

124. These include providing expanded powers to the Commission to address systemic discrimination and promote substantive equality.  The Law Council has recently supported introducing such powers in a submission on the Sex and Age Discrimination Legislation Amendment Bill 2010, to:

(a) empower the Sex and Age Discrimination Commissioners to investigate systemic and/or pervasive discriminatory practices at their own initiative, without needing to rely on a formal individual complaint and without requiring the Commission’s consent; and

(b) enable the Commissioners to report to the Attorney-General on any organisation that fails to implement the recommendations of the Commissioners following an investigation.
  

125. Such changes would help bring federal laws into line with other legislative regimes which are directed at preventing and prohibiting discrimination through proactive compliance mechanisms.  For example:

(a) under the Equal Opportunity Act 2010 (Vic) (the New Victorian Act), the Victorian Equal Opportunity and Human Rights Commission is empowered to:

(i) investigate serious systemic discrimination;

(ii) engage directly with employers and other duty holders and require compliance or an enforceable undertaking to address discrimination; and

(iii) conduct public inquiries into serious discrimination issues of public significance with the consent of the Attorney-General.
  

126. The New Victorian Act also expresses a positive duty on employers in certain circumstances to take reasonable and proportionate measures to eliminate discrimination, sexual harassment and victimisation.

127. Under the Commonwealth Fair Work Act, the Fair Work Ombudsman is also empowered to enforce compliance with the provisions of the Act and investigate complaints of adverse action by an employer against an employee on a prohibited ground, without requiring an individual complaint.
 
128. The Law Council considers that such powers would be particularly valuable tools in the current context, given that relatively few complaints are lodged under State and Territory anti-discrimination statutes on the grounds of sexual orientation and sex and/or gender identity.
 This is the case despite evidence of widespread discrimination on the basis of these attributes.  The current legislation may place an undue onus on individuals who are already in vulnerable situations.  As Anna Chapman writes, “people may be reluctant to pursue a complaint under the legislation due to factors such as fear of coming out, fear that complaining will lead to retaliation and a lack of knowledge of the legal protections that are available”.
  

Same-Sex Marriage

129. The Law Council welcomes all efforts to remove formal discrimination against same-sex couples and to ensure that such couples have access to the same benefits and entitlements as heterosexual couples.

130. Federal laws prohibiting discrimination, vilification and harassment on the basis of sexual orientation and sex and/or gender identity would form an important step in this regard.    

131. However, the Law Council believes that without amendment to the Marriage Act 1961 (Cth) (the Marriage Act), at least one form of discrimination will remain. 

132. The Law Council believes that marriage is a civil right which should be made available to all people regardless of their sex.  

133. The Law Council welcomes the current Government’s swift move to amend a range of laws which discriminate against same-sex couples but does not support its position that it will not amend the Marriage Act.  Instead, the Government encourages the development of nationally consistent, state-based relationship recognition legislation.  

134. A relationships register is not an appropriate substitute for same-sex marriage.  A relationships register still allows the State to preserve a privileged class of relationships not open to same-sex couples.  

135. As previously stated, the Law Council will provide its continued support for the Marriage Equality Amendment Bill 2010 (Cth) as a means to eliminate discrimination for same-sex couples.   
Legal Recognition of Sex in Documents and Government Records

136. The Law Council notes that gaining legal recognition of sex in documents and government records is a key concern of many people who are sex and gender diverse.
  

137. The Commission’s Sex Files: the Legal Recognition of Sex in Documents and Government Records: Concluding Paper of the Sex and Gender Diversity Project report explores this issue in depth, and makes a number of recommendations for responses at both the Commonwealth and State and Territory Government levels.   

138. The Law Council supports consideration of this report by all levels of government.  

Conclusion
139. The Law Council considers that federal legislation to address discrimination, vilification and harassment would allow LGBTI communities to engage in an equal society, free from fear of violence, exclusion or humiliation.  Such prohibitions are particularly important in public settings where institutionalised discrimination is widespread, such as schools and workplaces.

140. Introducing this federal legislation is also important in assisting Australia to meet its international human rights obligations and act as an international leader in the field. 

141. While legislation is not the only answer, it is an integral part of realising positive change.  This point was well summarised by the Australian Council for Lesbian and Gay Rights (Western Australia) in its evidence before the 1997 Senate Sexuality Bill Inquiry, as follows:

“... there are really two different issues in relation to this legislation.  One is the fact that it provides legal remedy when you are discriminated against.  But, in some ways more importantly, it sets a benchmark, it takes a stand and says, “This discrimination is unacceptable”... When the parliament takes a stand on behalf of the community and says, “Look, this is wrong.  We are providing a beacon, a sentinel of what is just”, that is often more important than the actual practicality of the bill itself”.
 

142. The Law Council notes that evidence of Australian community support adds weight to the view that these changes are well overdue.  For example, this was demonstrated in a 2009 Galaxy Poll conducted on behalf of the Australian Coalition for Equality.  Of the 1,100 respondents surveyed, 85 per cent supported introducing federal laws protecting Australians from discrimination on the grounds of sexual orientation and gender identity.  In comparison, just ten per cent of surveyed participants opposed such laws.
  

143. The Law Council looks forward to further opportunities to discuss in more detail the drafting of new federal legislation prohibiting discrimination, vilification and harassment on the basis of sexual orientation or sex and/or gender identity.  
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